INTRODUCTION
The interaction of intellectual property (IP) law and competition law is a complicated issue. Both areas seek to promote innovation, but apply different approaches. While competition law tries to address the dangers presented by market power and anticompetitive conduct, IP laws promote innovation by limiting competition. This tension resulted in two famous European Court of Justice (ECJ) decisions. In Magill (1995) and IMS Health (2004), the ECJ held that while the exercise of an IP right does not constitute an abuse of market power in general, the exercise can be abusive in exceptional circumstances. The consequence would be the obligation to grant a licence on fair, reasonable and non-discriminatory terms.
In 2013 the District Court Düsseldorf applied to the Court of Justice of the European Union (CJEU) 1 for a preliminary ruling on the interpretation of Art 102 of the Treaty on the Functioning of the European Union (TFEU) in relation to standard-essential patents. The application was triggered by opposing approaches taken by the German Federal Court of Justice in the landmark decision Orange Book Standard in 2009, and by the European Commission in the investigations against Samsung and Motorola in 2012. On 16 July 2015 the CJEU published its longanticipated decision Huawei ./. ZTE. The court held that the enforcement of an essential patent is an exceptional circumstance which could constitute an abuse of market power. In particular, applying for an injunction order in respect of such a patent could constitute a breach of Art 102 TFEU. The court also prescribed a negotiation procedure which would allow the proprietor to keep the door open for an injunction order if the user delayed licence negotiations.
Following this chronology, this article discusses in section 2 the legal background for competition-law-based compulsory licensing in Europe. Section 3 will outline the developments in Germany, focusing on the Orange Book Standard decision. Section 4 will consider the particularities of standardization agreements and FRAND declarations, which form the background of the European Commission's approach. Section 5 will analyse the decision Huawei ./. ZTE. The article concludes with a short summary and outlook.
COMPULSORY LICENSING IN EUROPE

Abuse of market power, tying and essential facilities
Art 102 TFEU protects competition by addressing market structures which are potentially harmful for competition. In contrast to its US counterpart (Sec 2 of the Sherman Antitrust Act), EU law does not prohibit market dominance and monopolization as such, but only its abuse. 2 In simple terms, a dominant undertaking is prohibited from conduct which would be considered appropriate for 'regular' undertakings. Examples of such prohibited conduct are listed in Art 102(2) TFEU. Most relevant for the abuse of intellectual property rights are the doctrines of leveraging and essential facilities.
A dominant undertaking abuses its market power by leveraging if it transfers its power in one specific market into a separate market. This could be achieved by tying, which means making a contract subject to supplementary conditions which have no connection with the subject of the contract. An example is the sale of nail guns by a dominant undertaking in combination with consumables designed for them, namely cartridge strips and nails.
3 Nail guns and the respective consumables are two distinct markets, and the undertaking's market share in respect of nail guns will most likely grow because of the leveraged market power in respect of compatible consumables. Arguably the most important ECJ case on leveraging is Commercial Solvents, in which a manufacturer of raw material (aminobutanol, which is required for manufacturing tuberculosis medication) was found to have abused a dominant position by refusing to continue to supply a downstream competitor. 4 The leveraging doctrine reaches its limits when there is just one market, rather than two separate markets. This is the case when a company has a facility at its exclusive disposal which grants the company access to a particular market. The facility functions as a bottleneck, keeping competitors out of the market. For example, in an emblematic US case a consortium of railroad companies controlled all bridges into the railway station of St. Louis. 5 As a result, competitors could not offer any services from or into the railway station. Under the Essential Facilities Doctrine (EFD) owners of such facilities can be under an obligation to grant their competitors access to the facility if the competitors are unable to duplicate it. 6 As a result, the consortium would have to grant their competitors permission to use the respective bridges.
The EFD fell on fertile ground in Europe. The leading case 7 is Bronner, 8 in which an Austrian publishing company (Mediaprint) had created a home delivery scheme for newspapers. Oscar Bronner, another publisher, demanded access to this scheme in return for fair compensation. This was problematic because, as the Advocate General put it, 'the mere fact that by retaining a facility for its own use a dominant undertaking retains an advantage over a competitor cannot justify requiring access to it'. 9 On the other hand, the home delivery system might deliver such an advantage that the market structure could develop towards an unwanted monopoly. The ECJ ruled in favour of Mediaprint, stating that the distribution network was not an essential facility because Bronner would -in principle -have been able to establish a delivery system himself.
Market abuse and IP
The question is how IP rights fit into this framework. The problem is that the basis of IP is exclusivity. Only the proprietor may use the protected technology or goods. The ECJ held in earlier decisions that despite their exclusionary nature, IP rights do not automatically confer a dominant market position. 10 The exercise of rights conferred by intellectual property laws is not abusive, 11 but can be abusive in exceptional circumstances. 12 The remedy for such abusive conduct would be the obligation to grant a licence on fair, reasonable and non-discriminatory terms, enabling the competitor to use the protected technology or goods (so-called compulsory licence).
Magill and IMS Health
The first leading case on these 'exceptional circumstances' was Magill in 1995. 13 The Irish Magill TV Guide Ltd wanted to publish a weekly TV guide containing all TV programmes available in Ireland. The broadcasters refused to make the information available and argued that the programme information was subject to copyright protection in Ireland and in the UK. After decisions made by the Commission and the Court of First Instance (CFI, now the General Court), the ECJ confirmed that the circumstances in Magill were sufficiently exceptional because the information (the 'raw material') was indispensable for the production of a comprehensive TV guide. By refusing to grant the licence the broadcasters prevented the emergence of a new product. Moreover, referring to Commercial Solvents, in refusing to provide this essential information, the broadcasters would monopolize a downstream market.
The second major decision, IMS Health, was handed down in 2004. 14 IMS Health Inc. had developed a database structure, separating the German market for pharmaceutical sales data into 1860 regions ('bricks'). This structure was protected under German copyright laws. IMS Health rejected a request from a competitor (NDC Health) to grant a licence for the use of this structure. NDC Health created new, unprotected structures with 2201 and 3000 bricks. However, the 1860 structure was so firmly entrenched in the German market that the customers refused to change to a new format, making the 1860 structure a de facto industry standard. The ECJ stated that in such a case the refusal to grant a licence would be abusive on three conditions. First, the refusal is able to eliminate all competition in the downstream market. Second, the undertaking demanding the licence must use the licence to offer new products or services not offered by the proprietor for which there is a potential consumer demand (new product test). Third, the refusal is not justified by objective considerations.
Magill and in particular IMS Health triggered a wave of comments and criticism.
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The topics can broadly be put into two interrelated categories. First, the court's reasoning in respect of the downstream market was seen as incoherent with previous decisions on abusive leveraging by some commentators. The distinction between upstream and downstream markets was seen as artificial because, strictly speaking, in the situation addressed by IMS Health no upstream market existed. 16 However, it seems more convincing to understand the decision as a straight application of the 
EFD
17 because it refers to goods (or here: technology) that are used internally and not marketed externally.
Second, it was unclear whether the new product test is a prerequisite for compulsory licences in general. The test had already been mentioned in the Magill decision, but not as a cumulative prerequisite. Some commentators argued that the test is only an example of what might constitute abusive conduct in situations in which only one market exists.
18 This is of high practical relevance because a strict application of the new product test would narrow the scope of application for compulsory licensing significantly. It would also lead to questions about the precise meaning of 'new', which could be interpreted as 'better', 'different', 'more comprehensive' or 'more affordable'. 19 The conceptual basis and the exact prerequisites for compulsory licences remained unclear.
Microsoft
In 2007 the CFI determined another case on the abuse of IP rights. In 2004, the European Commission found that the Microsoft Corporation had abused its dominant position in the market for operating systems. 20 It claimed that Microsoft had unlawfully refused to provide software protocols to its competitors which would have enabled them to interoperate with Microsoft products. 21 The CFI confirmed the Commission's decision. The court held that the new product test cannot be the only parameter which determines whether a refusal to license is capable of causing prejudice to consumers within the meaning of Art 82 EC (now Art 102 TFEU). Such prejudice may arise where there is a limitation not only in respect of production or markets, but also in respect of technical development. Microsoft's refusal to provide the software protocols impeded the interoperability of operating systems and thus hampered technical development. That means the CFI applied a very wide understanding of the new product test, mitigating the strict IMS Health formula. However, it remained unclear whether it is possible to generalize the Microsoft decision because the decision was based on the intricacies of the new internet economy with its strong interdependencies and extremely dynamic markets. It is unclear whether it can be applied to all cases of abuse of market power and IP rights. The matter was never brought before the ECJ, leaving room for further doubts. The Commission had also claimed that Microsoft had tied the Windows Media Player to its Windows operating system. This is a typical situation of tying which will not be discussed in more detail.
DEVELOPMENTS IN GERMANY -STANDARD SPUNDFASS
AND ORANGE BOOK STANDARD
German courts as Europe's main patent litigation forum
The importance of compulsory licences under German law transcends the national level because Germany is by far the most important forum for patent litigation in Europe. Practitioners and scholars estimate that between 1250 22 and 1400 23 out of 2000 infringement proceedings per year in Europe take place in German courts, which equates to about two-thirds 24 of all patent litigation. 25 One study even suggests that, depending on how cases are counted, the total caseload in Germany is between 12 and 29 times larger than in the UK.
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There are several reasons for this phenomenon. 27 Patent litigation in Germany comes with relatively low costs, 28 which allows small and medium-sized companies to enforce their rights. 29 German patent law does not give the judge discretion as to whether an injunction order is granted, 30 making the procedural situation favourable for plaintiffs. Litigation in Germany is said to be particularly efficient because the questions of infringement and validity of the patent are separated (bifurcation). 31 A defendant claiming that the patent is invalid must file a separate invalidity action at the German Federal Patent Court (Bundespatentgericht). The court dealing with the infringement may wait for this ruling, but is under no obligation to do so, 32 and such a stay of proceedings is handled very reluctantly in practice. 33 In addition, German judges see it as their duty to take an active role in the proceedings, resulting in a streamlined process and a focus on the real issues of the case. This avoids unnecessary delays and promotes a short duration of the proceedings. 34 Moreover, the German decisions have a reputation for being of high quality because matters are confined to a small number of courts, resulting in a high level of expertise. 35 The combination of these factors makes patent litigation in Germany interesting for foreign patent owners. Thomas Kühnen, Chief Justice at the Higher Regional Court of Düsseldorf, Germany's most important patent litigation forum, estimates that about 60 per cent of plaintiffs and defendants are non-German. 36 It is therefore not surprising that German courts also became the primary forum for litigation of patents in industry standards. 37 This peculiarity of the European patent litigation landscape is relevant for this article. German court practice is not just the practice in a singular EU member state, but the relevant court practice for the majority of patent litigation in Europe. Hence, it is not surprising that the main impetus for the Huawei ./. ZTE decision came from the German patent infringement courts. This part of the article therefore discusses the developments of compulsory licensing in Germany, in particular the principles set out by the German Federal Court of Justice (FCJ) in its decisions Standard Spundfass and Orange Book Standard. 
Standard Spundfass
The first German landmark decision on compulsory licences was Standard Spundfass in 2004. 39 The case in issue involved a standardized type of industry drum with a patented draining mechanism. As a result of a recommendation made by the Chemical Industry Association (VCI), this drum design became a de facto industry standard in Germany. The VCI had initiated an open competition for the best new industry standard, and the winner of the competition was under an obligation to grant free licences to other companies which had also submitted designs. Thus, the proprietor granted free licences to the other participants of the competition and non-gratuitous licences to all other market participants. A competitor then approached the proprietor and demanded a free licence on the basis that the proprietor had granted free licences to other companies. This demand was rejected by the FCJ because the proprietor had a justification for the different treatment. However, the court affirmed in principle an obligation to grant a licence if use of the protected technology is necessary for accessing downstream product markets where the patent is part of an established market standard. Although not expressly stated by the Court, it is widely accepted that the licence conditions need to be fair, reasonable and non-discriminatory. 40 Despite covering different issues and setting out different prerequisites for the licence, the thrust of the FCJ decision is roughly consistent with the ECJ decisions Magill and IMS Health. Both courts used arguments which were developed under the EFD. 41 Similar to IMS Health, the Standard Spundfass related to a de facto standard. 42 However, the issue was not a unilateral refusal to licence, but alleged discriminatory conduct. In contrast to the ECJ, the FCJ did not mention any product requirements (cf the new product test), but merely referred to the barred access to downstream product markets as the main prerequisite. 
Background and decision
After Standard Spundfass, more and more defendants in patent infringement proceedings argued that the proprietor could not be granted injunction orders on the basis that the proprietor was under an obligation to license the patent (so-called 'Zwangslizenzeinwand', which could be translated as competition law defence). German patent law and competition law rules do not address this issue expressly. The courts therefore needed to apply general law principles to determine whether the competition law defence could be successfully raised, and what the prerequisites would be. Importantly, unlike common-law-based jurisdictions, German patent law does not provide the courts with discretion if a patent has been infringed. The last resort is the good faith doctrine under Sec 242 of the Civil Code, which can only be applied in cases in which the strict application of the law would have unbearable results. 45 Even if the proprietor is under an obligation to grant the licence, the German legal framework makes it very difficult to restrain his or her rights because the patent is valid and no licensing agreement exists. In May 2009, the FCJ published its decision Orange Book Standard. 47 The Orange Book Standard is part of the 'Rainbow Books', a collection of compact disc specifications. The defendant argued that the proprietor was under an obligation to grant a licence under the Standard Spundfass principles, and raised the competition law defence against the proprietor's application for an injunction order. The FCJ stated that the competition law defence would be allowed on two conditions. First, the defendant must have made an offer under fair, reasonable and non-discriminatory conditions that the proprietor could not lawfully refuse. 48 If the proprietor refuses to state appropriate conditions, or if these conditions seem unreasonable, the defendant is allowed to make an unspecified offer and to request the proprietor to determine the amount of royalties owed. 49 The policy reason is that the information asymmetry between proprietor and defendant will usually make it extremely difficult for the defendant to find conditions which are appropriate. Second, the defendant must act according to the offer that he made, which means the defendant needs to pay or put the royalties that he had offered prior to using the patent into escrow.
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Here the reason is that the court does not want infringers to gain a competitive advantage over 'ordinary' users who obtained a licence prior to using the protected technology.
Uncertainties and consequences 51
At first, the decision was welcomed by the majority of commentators, 52 although some considered the new procedure critical under EU competition law. 53 As time went by it became obvious that the Orange Book Standard principles were difficult to handle in practice. First, the FCJ required the potential licensee to make an unconditional offer for a licence agreement. The Regional Court Mannheim held in late 2011 that the potential licensee cannot make the offer under the condition that the patent is and remains valid, which means the user is not allowed to challenge the validity of the patent in separate proceedings. 54 As a result, the user might be forced into a licence agreement although such an agreement is not necessary. Second, the territorial scope of the offer remained unclear. Is it sufficient that the user restrains his or her offer to the national (here: German) patent? 55 Or is the user under an obligation to request licences for other countries as well? A closely related question is whether the user may make an offer in respect of a licence for a single patent or whether the user needs to accept a pool licence, including other patents that the user may not require.
Third, the application of the escrow model raised questions. The Court held that if an amount has been deposited, which in any event is sufficient, the infringement court may limit itself to determining whether the proprietor is obliged to accept the offer of a licence contract. 56 The wording suggests that an amount that is 'in any event sufficient' is higher than a 'reasonable' amount (which would be owed under FRAND conditions). The ongoing 'patent wars' 57 and the series of contested patents might force users to deposit higher royalties or even unnecessary royalties in a number of cases simultaneously, putting a strain on the company's cash flows.
Criticism 58
Without a competition law defence, the proprietor's obligations under competition law would be rather useless in practice. The court's idea to keep the infringement proceedings free of complex deliberations about the correct amount of royalties is smart. The rationale to impose certain obligations on the user in order to keep the proprietor's financial interests safe also makes sense. Nevertheless, it is not surprising that the established criteria were difficult to handle in practice. As the FCJ relied on German legal principles only, courts in other EU countries have been reluctant to apply the Orange Book Standard principles.
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The FCJ draws a parallel between the defendant and a hypothetical licensee in a regular licence agreement. 60 This is a dangerous deduction because the background of the Orange Book Standard model is a dominating undertaking which is abusing its market power. In this situation, the equality of bargaining powers which underlies all contractual theory is flawed. Using an honest licensee as an analogy misconceives the diversity of possible business situations and factually leads to a code of conduct that is set out by judges and not by market participants. It is doubtful that this outcome is desirable. The approach is unconvincing because an honest licensee might behave in various, unpredictable ways. Companies regularly enter into negotiations with offers that are not objectively reasonable. In the course of the negotiations they will come to a compromise that will usually be on reasonable terms. However, does the initial unreasonable offer make them dishonest licensors and licensees?
So despite the sound motives for the decision, the execution of the idea was problematic. The exact conditions on which the competition law defence could be raised remained unclear, resulting in proprietor-friendly legal uncertainty. Between 2009 and 2013, the defence was raised in hundreds of infringement cases, but only in two cases successfully. 
Development in other EU member states
Patent infringement courts in other EU member states also determined cases in respect of FRAND declarations and standards before 2013. 62 In the UK, the High Court refused to grant an injunction order in 2012. 63 In this case the plaintiff (IPCom) had given a FRAND declaration. The court considered an injunction inadequate since the defendant (Nokia) had agreed to accept a FRAND licence, subject to the terms decided by the court. In the Netherlands, the District Court The Hague expressly dismissed the Orange Book Standard approach in a comparable case in 2010. 64 The court argued that even if a FRAND declaration had been made, the existence of a mere entitlement to a compulsory licence could not prevent a proprietor from enforcing its rights. 65 In 2012, the same court accepted a FRAND defence, arguing that applying for an injunction was abusive if the parties were in negotiations. 66 In France, the Paris Court of Appeal rejected the granting of a preliminary injunction order in late 2011 because it was seen as inappropriate. 67 In 2012, the Court of Milan rejected a preliminary injunction order on similar grounds. 68 As this brief overview demonstrates, patent litigation courts in other EU member states appeared to be less inclined to grant injunction orders than the German FCJ.
STANDARDIZATION AND FRAND DECLARATION
Standardization under Art 101 and Art 102 TFEU
Standardization is the process of developing, aligning and implementing technical standards. 69 Standards can have great advantages for manufacturers and consumers, in particular regarding the compatibility of different devices. 70 Without standards, devices would need to have a plethora of connectors, plugs and converters, increasing cost and decreasing functionality. It is a logical consequence that manufacturers seek agreements on standards. These are typically negotiated under the auspices of standard-setting organizations (SSO), such as the Comité Européen des Normalisation (CEN) and the Comité Européen de Normalisation Electrotechnique (CENELEC). In the licensing context, arguably the most important European SSO is the European Telecommunications Standards Institute (ETSI).
Notwithstanding the benefits, standardization agreements are problematic under Art 101(1) TFEU (prohibition of anticompetitive conduct). The reason is that any agreement to standardize technology eliminates competition between alternative technologies. 71 However, EU competition law also acknowledges that standards are necessary and, on balance, beneficial. The overarching condition set out by the European Commission in the 'horizontal guidelines' 72 is that these standards must remain open.
73 Accordingly, SSOs must ensure effective access to the standards on fair, reasonable and non-discriminatory terms. 74 This openness becomes a problem if a patent needs to be used to comply with a standard (standard essential patent, SEP). As a result, SSOs typically require their members to make a declaration that they will grant licences for their SEPs on FRAND conditions. 75 The second problem of standardization agreements is that they automatically create a dominant market position for all owners of SEPs. Thus, according to the ECJ rulings Magill and IMS Health, SEP owners are under an obligation to grant licences under Art 102 TFEU.
Implications
A FRAND declaration can have impact on the obligation to grant a licence under Art 102 TFEU. A first line of thought focuses on the impact of standardization on competition. As standards usually contain numerous technologies, they often affect hundreds of SEPs held by a great number of owners. For example, more than 600 patents were declared essential for the MPEG2 standard and as many as 4000 patents for the UMTS standard. 76 Theoretically, the holder of one single SEP can exclude everyone, including competitors, from using their patent -and thus the entire standard (so-called 'patent ambush' or 'patent holdup'). 77 The standard would not be open any more. The mere threat of an injunction order can dramatically influence the negotiations between the SEP holder and an alleged infringer. 78 A consequence could be that SEP holders could not apply for injunction orders. 79 By holding a patent which is upgraded to an SEP, the proprietor will be particularly well remunerated. The policy reason for patent protection is that the investor needs to disclose the invention to the general public. This disclosure allows the inventor to reap the rewards of exclusivity. The concept does not encompass the rewards of having an SEP, which also reward the popularity of the established market standard. From an economic perspective, the proprietor is overcompensated. 80 A third line of thought focuses on the FRAND declaration itself. The proprietor who makes a FRAND declaration could be held accountable for the declaration. For example, it could be seen as a general commitment which could be taken into account by national courts, for instance in the court's discretion as to whether to grant an injunction or as an abusive exercise of rights under the good faith doctrine. 81 Nevertheless, German courts were reluctant to take these arguments into account. The Regional Court Mannheim repeatedly held that FRAND declarations are not legally binding because they lack finality of terms and intention to enter into the contract. 82 The court also held that according to the principle of national protection, the case was to be resolved under German law. As a result, the fact that a proprietor gave a FRAND declaration could not be used as a defence in German courts. Reading through the Regional Court Mannheim decision, it appears that the court went out of its way to make sure that the matter was decided under German IP law only.
The Samsung and Motorola investigations
In January 2012 the European Commission opened an investigation against Samsung Electronics.
83 It had the suspicion that Samsung had not honoured its FRAND declaration given to ETSI in 1998. In December 2012, the Commission sent a Statement of Objections to Samsung, claiming that the company abused its market power by applying for an injunction order. 84 The prerequisite of this abuse is that the patent user is willing to enter into a licence agreement with the SEP holder on FRAND terms ('willing licensee' concept). The Commission also pointed out that it stayed in close contact with US competition authorities (Department of Justice and Federal Trade Commission) on issues relating to SEP patents, 85 making it clear that the Commission's opinion was not isolated. 86 Subsequently, Samsung addressed the Commission's concerns by declaring that they would not file a claim seeking injunctive relief against potential licensees that agreed to an invitation to negotiate offered by Samsung. On 29 April 2014 the Commission accepted these commitments and declared them legally binding under Art 9 of Regulation 1/2003 ('commitment decision'), ending the investigation. 87 In April 2012 the Commission opened an investigation against Motorola Inc. A Statement of Objections was sent in May 2013, mirroring the allegations that were made against Samsung. 88 The Commission expressly voiced concerns about the application of the Orange Book Standard rules by German courts. The Commission argued that a rule whereby a willing licensee is effectively not entitled to challenge the validity and essentiality of the SEPs in question 89 is potentially anticompetitive. 90 On 29 April 2014 the Commission published its decision, stating that Motorola had breached Art 102 TFEU by seeking and enforcing an injunction against its competitor, 91 although the competitor had made no less than six offers to enter into a licence agreement on FRAND terms. 92 These decisions made it clear that the Commission took a different and more user-friendly approach than the German courts. Under the Commission's approach, it is the holder of an SEP who must approach the user and make a formal invitation to negotiate, requiring him to be proactive. 93 This lenient 'willing licensee' approach -although making perfect sense from a competition law anglecould open the door for delaying tactics, potentially transforming the enforcement of SEPs into an uphill battle.
The referral by the Regional Court Düsseldorf
The Commission's approach had a direct impact on court proceedings in Germany. Under Art 16(1) of Reg. (EC) 1/2003 national courts must ensure the uniform application of EU competition law. If a decision is contemplated by the Commission (for example, after opening an investigation but before publishing the final decision), the national court may assess whether it is necessary to stay its proceedings. If the national court is of the opinion that the Commission decision is not complying with EU competition law, it can refer the matter under Art 267 TFEU to the CJEU for a preliminary ruling.
In March 2013 a case about a standard in the telecommunications industry was brought before the Regional Court Düsseldorf. 94 The patent in issue was part of the Long Term Evolution (LTE) Standard. It had been established under the auspices of ETSI and the proprietor had declared its willingness to grant FRAND licences. The proprietor and the user had been in negotiations between November 2010 and March 2011, but did not exchange formal offers for licence agreements. The Regional Court posed the question to the CJEU of what constitutes an abuse of a dominant undertaking in relation to an SEP, expressly related to the approaches taken by the German FCJ and the European Commission. The underlying question is whether the German model overburdens users, thereby limiting the effectiveness of EU law. 95 The Regional Court argued that some conditions set out by the FCJ for an effective competition law defence under the Orange Book Standard do not appear to be compelling. It expressly referred to the Commission's press release in the Samsung investigation of 21 December 2012. The court expressed unease about the implications of the user's obligation to make an unconditional offer, which includes the prohibition of challenging the validity of the patent in court. 96 The implication would be that SEPs would never be challenged. The Court argued that it is not in the public interest to maintain a patent if it was granted unlawfully. 97 
The CJEU decision 98
On 16 July 2015, the CJEU handed down its decision Huawei ./. ZTE. The court essentially followed Advocate General Wathelet's opinion given in the hearing on 20 November 2014. 99 In simple terms, the court followed the 'willing licensee' concept in principle, but introduced a new negotiation procedure. The Orange Book Standard principles must now be considered inapplicable if the proprietor gave a FRAND declaration. the SEP is the bottleneck (or in more formal terms: the essential facility) and the resulting product using the protected technology is the downstream market. In contrast to IMS Health, the CJEU did not mention the new product requirement. This is straightforward because the SEP holder typically does not use the IP merely internally (unilateral refusal-to-license, cf IMS Health), but is licensing it to third parties. Thus, the new decision should not be considered a typical application of the EFD, but a refusal-to-deal discrimination case. Not applying the new product requirement is sound because the user of the SEP is offering a product (most likely a smartphone) anyway. The refusal to grant a licence would eliminate a product from the market, causing detriment to consumers within the meaning of Art 102 TFEU.
The obligation to grant a licence should be distinguished from the new negotiation procedure as discussed above. The wording (in particular paras 53-4 which relate to 'legitimate expectations' of the user) suggests that the foundation of the new negotiation procedure is not the indispensability of the SEP, but the FRAND declaration. This leads to two conclusions. First, the obligation to grant a licence in order to avoid an abuse of market power is founded in the indispensability of the IP right. The obligation applies to all established standards, whether de facto or based on a standardization agreement. Second, as the legitimate expectations are primarily caused by the FRAND declaration, the application of the negotiation procedure is limited to cases in which a FRAND declaration has been made. This does not include de facto standards.
Remaining questions
5.2.4.1 Scope of the licence offer Another issue is the scope of the licence offer. Can the user require the proprietor to make a tailored offer, containing only the SEP in issue, or is the proprietor allowed to offer a typical pool licence? This issue was discussed in German courts several times. The District Court Düsseldorf held that the user does not have the right to claim a pool licence tailored to the user's particular needs. Instead, the Court found it acceptable for the user to accept a worldwide pool licence that was offered by the patentee. 121 The Court of Appeal Düsseldorf left the question unanswered. 122 The District Court Mannheim held that the user was not required to make an offer for a worldwide pool licence. 123 This would only be the case if it could be expected that the user would infringe upon other patents held by the patentee. In the UK, the matter has been considered in two recent cases. In January 2015, the High Court held that a defendant is not necessarily 'forced to take a global portfolio licence in order to stave off a national injunction on that one patent'. 124 Three months later the High Court asserted that a portfolio offer of all SEPs held by a patentee is capable of being FRAND. 125 However, Birss J considered the matter as too complicated for summary determination and stated that although competition law considerations and the wider context might actually work in favour of an individual licence offer, the matter should be decided at trial. 126 
